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CR No. 22(S-3) 2017  

 

IN THE COURT OF SESSIONS JUDGE, SONITPUR AT TEZPUR 
 
 
Criminal Revision Case NO.         

 
:-     

 
22 (S-3) of 2017 
 
 

Present      : A.K. Borah, AJS 
Sessions Judge, Sonitpur 
Tezpur. 

 
Petitioner/Revisionist 

 
: 

 
Sri Laxmi Narayan Pareek, 
S/O Late Punam Ram Pareek 
Resident of Rangapara Town, 
Ward No.1,  
PO & PS Rangapara, 
Dist. Sonitpur (Assam).  
 

  -vs- 
 

Opposite Party 

  1. Sri Abhijit Das  
S/O Late Biswajit Das 
Resident of Rangapara town, 
Ward No.3,  
PO & PS Rangapara, 
Dist. Sonitpur (Assam).  
 
& 2. State of Assam. 
 
 

Counsel for Petitioner/Revisionist   : Mr. S.E Alam, Sr. Advocate. 
 
 

Counsel for Opposite Party   : Sri A.K. Mahanta, Advocate.  

 
Date of hearing  

 
: 

 
14-08-2017 
 
 

Date of Order/Judgment : 17-08-2017 
 
 

J  U  D  G  M  E  N  T. 
 
1.  This Revision is direction against the order passed by learned 

Additional District Magistrate, Sonitpur, Tezpur on 15-07-2017 in Misc. 

Case No. 10/2017 u/s 133 of Cr.P.C.  
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2. The fact of the case in brief is that the Opposite Party No. 1 has 

filed an application against the petitioner in the Court of District 

Magistrate, Sonitpur, Tezpur u/s 133 of Cr.P.C. on 29-06-2017 alleging 

inter-alia that the petitioner(revisionist) had failed and neglected to pay 

the sale consideration amount of Rs. 52,000/- only in connection with 

sale of plot of land by the Opposite Party No.1 to him (present 

petitioner). The Opposite Party No.1 further alleged that the petitioner 

above named with the help of some miscreants dragged out the Opposite 

Party No.1 from his shop and locked the shop on 28-06-2017 at about 

7.30 A.M. in which the Opposite Party No.1 had his electrical shop. It was 

further alleged by the Opposite Party No.1 that there is a gas cylinder 

lying inside the said shop which was used for wielding of the electronic 

goods and if the shop is not supervise and watch carefully then there is 

every possibility of causing nuisance and it may become dangerous to 

the life and property of the adjoining area and hence praying for removal 

of the said gas cylinder by breaking the lock of the said shop room. 

Then, the learned Additional District Magistrate, Sonitpur, Tezpur called 

for a police report and drawn up a proceeding u/s 133 of Cr.P.C. and vide 

his conditional order dated 15-07-2017 directed the O/C, Rangapara P.S. 

to remove the lock of the door of the shop premises.  

3.  Being highly aggrieved by the aforesaid order of the learned 

Additional District Magistrate, Sonitpur, Tezpur, the Revisionist/petitioner 

preferred this revision petition on the following grounds among the 

others :   

(i) The learned Additional District Magistrate, Sonitpur, 

Tezpur has erred in law as well as in fact while passing 

the aforesaid impugned order dated 15-07-2017 against 

the present petitioner.   

(ii) As the learned Additional District Magistrate, Sonitpur, 

Tezpur  has failed to appreciate the materials on record 

for which the impugned order is liable to be set aside.  

(iii) The learned Additional District Magistrate, Sonitpur, 

Tezpur has completely ignored or overlooked the fact 

that the land on which the said shop is standing was sold 

by the opposite party No. 1 to the present petitioner by 



3 

 

CR No. 22(S-3) 2017  

 

executing a registered Deed of sale vide Sale Deed No. 

856 dated 16-07-2014 duly executed before the Sr. Sub-

Register, Tezpur. In the said Deed of sale it was clearly 

mentioned that the seller (OP No.1) has sold all that part 

and parcel of the land measuring 03 lessas, out of total 

land measuring 01 Bigha 02 kathas 11½ lessas, covered 

by Dag No. 410 of PP NO. 4, situated at Rangapara Town 

, Mouza- Balipara, PO & PS Rangapara, Dist. Sonitpur, 

Assam which is bounded by North – Gurdev Singh, South 

– Laxmi Narayan Pareek, East, PWD Road, West – Laxmi 

Narayan Pareek. It was further stated that in the said 

sale deed that the seller (OP No.1) had received the 

consideration amount of Rs. 52,000/- only by 

acknowledging the same. Thereafter, on the basis of said 

sale deed, the petitioner mutated his name in the record 

of right as the registered owner of the said property. It is 

also noted that the schedule of the shop room which the 

Opposite party No. 1 mentioned in his application u/s 133 

of Cr.P.C. is similar to the schedule of the land mentioned 

in the Sale Deed No. 856 dated 16-07-2014, which clearly 

shows that the said land where the shop room was 

standing was already sold by the Opposite party No. 1 to 

the present petitioner. But the said vital aspect was 

completely ignored by the learned Additional District 

Magistrate, Sonitpur, Tezpur while passing the aforesaid 

impugned order.        

(iv) The learned Additional District Magistrate, Sonitpur, 

Tezpur ought not to draw a proceeding a proceeding u/s 

133 of Cr.P.C. as the dispute between the parties are 

private dispute purely of civil nature and the remedy lies 

in the Civil Court only. Therefore, the learned Additional 

District Magistrate, Sonitpur, Tezpur has no jurisdiction to 

start any proceeding against the present petitioner.  

(v)      The learned Additional District Magistrate, Sonitpur, 

Tezpur has passed almost final order directing the police 
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to remove the locks from the shop premises without 

affording an opportunity to the present petitioner to 

show cause which is against the provisions of law.  

(vi)  The learned Additional District Magistrate, Sonitpur, 

Tezpur has passed the impugned order dated 15-07-

2017beyond his jurisdiction as the matter was not 

related to public place and thereby violating the 

provisions laid down in section 133 to 138 of Cr.P.C.   

4.  While admitting the revision petition by this court issue notice 

to the opposite party and also granted stay upon the execution of the 

aforesaid impugned order.  

5. Being aggrieved by the aforesaid order of this court, the 

Opposite party No. 1 preferred the Criminal Revision Petition vide Crl. 

Rev. P 269/2017 before the Hon’ble Gauhati High Court and Hon’ble 

Gauhati High Court vide order dated 03-08-2017 observed –  

 “Accordingly, this criminal revision petition is allowed at this 

motion stage itself with a direction that the learned Sessions Judge, 

Sonitpur, Tezpur will dispose of Criminal Revision No. 22(S-3)2017 

within 2 (two) weeks from today, since a stay order is operating 

against the present petitioner resulting the closure of his shop, which 

he claims to be his livelihood.”   

In view of the aforesaid direction of the Hon’ble Gauhati High 

Court, the case was prepone and heard both sides.  

6. Learned counsel for the petitioner/Revisionist submitted that 

the order passed by learned Additional District Magistrate, Sonitpur, 

Tezpur  dated 15-07-2017 is totally an irregular order as the land in 

question where the said shop is standing was sold by Opposite party No. 

1 to the present petitioner/revisionist by executing a registered sale 

deed vide  Sale Deed No. 856 dated 16-07-2014 duly executed before 

the Sr. Sub-Register, Tezpur. It was also submitted that in the said sale 

deed the seller received the consideration of Rs. 52,000/- only by 

acknowledging the same and thereafter the land was mutated in the 

name of the petitioner as registered owner of the said property. 

Therefore, even if there is a dispute for locking of the door by the 
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petitioner it is a private dispute purely of civil nature and the remedy lies 

in the Civil Court only. Besides, as the matter of the impugned order 

was not related to public place thereby violating the provisions u/s 133 

to 138 of Cr.P.C., so praying for set aside the aforesaid impugned order.  

7.  On the other hand, learned counsel for the 

Respondent/Opposite party submitted that no doubt the matter relating 

to the dispute is such that the petitioner/opposite party sold the land 

mentioned in the schedule to the respondent for financial hardship faced 

by the petitioner but the respondent did not pay the consideration 

amount to the petitioner as the respondent promised to pay the 

consideration amount after sometimes that is after registration of the 

sale deed. The petitioner believing on the assertion of the respondent 

considered the respondent and do all needful measure to transfer the 

land but in a utter surprise the respondent despite lapse of long time 

failed and neglected to pay the consideration amount to the petitioner 

and for this reason the engaged advocate of the petitioner issued notice 

to the respondent. The respondent received the said notice but despite 

of receipt of said notice, the respondent deliberately and intentionally 

failed to make payment. However, without giving notice with the help of 

some miscreants dragged out the petitioner from his shop and locked 

the shop on 28-06-2017 at about 7.30 a.m. Accordingly, he filed a 

petition before the learned District Magistrate, Sonitpur, Tezpur and 

learned Additional District Magistrate, Sonitpur, Tezpur who was 

entrusted to dispose the case, after receiving police report issued 

process u/s 133 of Cr.P.C. and in the said order learned Additional 

District Magistrate, Sonitpur, Tezpur also directed to remove the lock 

from the door of the shop premises. On revision petition filed by the 

revisionist before this court, the revision was admitted and the execution 

of the aforesaid order was stayed, resulting the closure of his shop 

which he claims to be his livelihood.    

8. Keeping in mind, the rival submissions of both the parties, I am  

going to dispose of the case as follows. 

9.  Chapeter 10 –B deals with public nuisances and the section 

empowers the Magistrates specified therein to make a conditional order 

for the removal of such nuisances in emergent cases. Sections268- 294-
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A, IPC which relate to public nuisances under the Penal Code provide 

punishments for the commission of offences, while this chapter contains 

a procedure for speedy removal of the obstruction or the nuisance itself 

which is injurious to the public. (see Chuni Lall, 15 C 460, 467 FB). 

Nuisances are either public or private. The remedy for the latter is a civil 

suit although what constitutes nuisance may be the public, an 

inconvenience, discomfort or hurt annoying or endangering the safety of 

the whole community in general. A private nuisance may amount to a 

public nuisance if it affects the public generally.  

  Section 133 applies only to existing and not to potential 

nuisances i.e. to what may become is nuisance in the future; nor does it 

apply when the nuisance has ceased.  

10. Now, the question which now leads to be answered is – 

whether by the locking of the door of the electrical shop in private 

premises by the revisionist constituted public nuisance? 

11.  The jurisdiction of the Magistrate under Cr.P.C. is for its 

immediate effect, which is for removal of obstruction and nuisance from 

public place. In order to exercise this jurisdiction, the Magistrate may 

have to decide necessarily whether a certain piece of land in a public or 

private place. This decision is for incidental purpose. If the party to 

whom the notice in issued succeeds in proving that the locus is not a 

through- fare for a public place but in his property, the Magistrate will be 

precluded in future from dealing with the place under the section.  

  In, the State of M.P. Vs. Dedla liquor Ltd. and Ors, it has 

been laid down by Honble Apex Court that if there is imminent danger to 

the property and consequential nuisance to the property, the nuisance in 

concomitant act resulting in danger to the life or property due to likely 

collapse etc. The object and purpose behind section 133 Cr.P.C is 

essentially to prevent public nuisance and involves a sense of urgency. 

In the sense that if the Magistrate fails to take recourse immediately 

irreparable danger would done to the public. It applies to a condition of 

the nuisance at the time when the order is passed and it is not intended 

to apply future likely hood or what may happened at some later part of 

time. It does not deal with all potential nuisance, and on the other hand 

applies when the nuisance is in existence.”        



7 

 

CR No. 22(S-3) 2017  

 

   Power to be exercised in Public Interest: Exercise of 

power.- Magistrate is vested with powers under s 133 so that he may 

act in the public interest. Where speedy remedy is necessary and the 

remedy cannot be postponed till cure proceedings are disposed of [ 

Narayan v. SDM, Cr LJ 102 (Orissa, Public interest), Kalyanasundaram v. 

Ammal, (1975) Cri LJ 1717 (Mad) (Speedy remedy). 

             Condition for application.- The Magistrate must be satisfied 
that-- 
            (1) it is a public nuisance, ie, the number of persons injuriously 

affected is so considerable that they may reasonably be regarded as the 

public or a portion of it [see, ; Public). 

            (2) it is not a private dispute between different members of the 

public for which the proper forum is the civil court [Ramdayal, A 1942 A 

443 ; Ramu, A 1943, A 19 ; Farzand, 37 A 26]. 

            (3) it is a case of great emergency of imminent danger to the 

public interest [Tulsiram, 20 L 281 : 39 Cr LJ 775; Nanumal, A 1939 L 

452; Basanti, A 1939 A 650; Chhangu, 48 Cr LJ 66; Kedar, A 1940 O 75]. 

If there is no emergency (eg when certain mills have been working 

under a licence for several years) [Kedar, sup), or when the alleged 

nuisance by encroachment has been in existence for several years 

[Rameshwar, A 1958 P 210] the party should go to the civil court. 

12.  Coming to the present case, the Opposite party/petitioner filed 

a petition before the Learned District Magistrate, Sonitpur, Tezpur 

alleging that he is the owner and pattadar of the land where his shop is 

standing as mentioned in the schedule of the petition and the same was 

sold to the revisionist/petitioner at a consideration of Rs. 52,000/- . 

Even after registration of the sale deed, it is alleged that the 

revisionist/petitioner did not make payment even after issue of lawyers’ 

notice, the revisionist/petitioner failed to do so. At last with the help of 

some miscreants dragged out the Opposite party/respondent from his 

shop and locked the shop on 28-06-2017 at about 7.30 a.m. The 

Opposite party/respondent again stated in the said petition that due to 

closure of shop his only living source of income is stopped. Besides, 

there is a gas cylinder inside the shop which is used for wielding of the 

electronic goods. So, the said room is also required to supervise unless 

there is every possibility untoward incident which may occur due to 
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leakage of gas. On being receipt of such petition, learned Magistrate 

called for a police report. In the police report it is stated that – “during 

investigation on local verification it has been found that both the parties 

are adjacent businessman when their establishment are situated in the 

same compound owned by the 2nd party earlier. They went in an 

agreement of selling the property and still some monetary problems are 

not solved. For the reasons the 2nd party had put locks in the business 

premises. Both the parties are claiming the ownership of the disputed 

shop (Light house) and produced various document in this regard which 

are enclosed herewith along with the photograph. In that regard both 

the parties asked to maintain peace and decorum among themselves 

until further order of the court and not to do any cognizable case in this 

situation.  

13.  From the records and documents appended with the case 

record, it appears that the dispute appears between the parties are 

purely a civil nature and therefore the remedy lies only in the Civil Court. 

Besides, there is no any an instance or evidence of any public nuisance 

for the private dispute. That apart, there is no any instances or 

evidences that in their private dispute many members of their society 

were involved which stands to imminent danger to the public interest.  

        The allegation of Opposite No. 1 is that there is a gas cylinder 

lying inside the said shop which was used for wielding of the electronic 

goods and if the shop is not supervise and watch carefully then there is 

every possibility of causing nuisance and it may become dangerous to 

the life and property of the adjoining area which is nothing but to 

potential nuisances what may become  nuisance in the future. That apart 

as discussed herein before neither in the petition of the petitioner i.e. 

Opposite party No. 1 nor in the police report called by the learned 

Additional District Magistrate, Sonitpur, Tezpur there is any instances of 

existence nuisance of any manner is reveals. That apart, the dispute 

between the parties, is nothing but a private dispute and the remedy lies 

in the Civil Court. Therefore, it appears there is no any element of 

existence of public nuisance to issue proceedings u/s 133 of the Cr.P.C. 

by the learned Additional District Magistrate, Sonitpur, Tezpur.  
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14.  In considering all these aspects, the impugned order passed by   

the learned Additional District Magistrate, Sonitpur, Tezpur on 15-07-

2017 in Misc. Case No. 10 of 2017 u/s 133 of Cr.P.C. is set aside but the 

order of removal of lock is remain same.  

15. The stay order passed  by this court earlier on 21-07-2017 is 

hereby vacated. In the mean time, it is also directed to remove the lock 

from the door of the shop premises in question which is rightly held by 

learned Additional District Magistrate, Sonitpur, Tezpur as it causes 

closure of only income source of Opposite Party No. 1.   

  However, both the parties are asked to redress their grievances 

in the Civil Court for permanent solution of their dispute.           

16. Accordingly, this revision petition is partly allowed. 

17.  Send the Misc. Case No. 10/2017 u/s 133 of Cr.P.C. along with a 

copy of this Judgment/order to the learned Additional District Magistrate, 

Sonitpur, Tezpur to for necessary action.   

   Given under my hand and seal of this Court on this the 17th day 

of August, 2017. 

 

 

                       (A.K. Borah) 

                                          Sessions Judge 

                                           Sonitpur, Tezpur 

Dictated and corrected by me. 

 
 
 
  (A.K. Borah) 

Sessions Judge, 
Sonitpur, Tezpur 

 
 
Typed and transcribed by me. 
 
 (R. Hazarika),Steno.   


